when asked his opinion as to the negligence of the operator, In-
spector Garten was of the view that it was "moderate".  In reply
to a question as to whether or not mine management should have
been aware of the condition, Mr. Garten replied "there could be
mitigating circumstances behind it" (Tr. 24).

Inspector Garten asserted that he had no reason to believe
that the shuttle car operator was aware of the condition of the
panic bar (Tr. 32) .  This leads me to conclude that prior to the
inspector's arrival on the scene, the car operator either did not
check it out or thought nothing of it.  As a matter of fact, when
c_alled in rebuttal, Mr, Garten admitted that when he tested the
panic bar he had to push it approximately one-half inch forward
and then down before the machine would deenergize.  When asked
whether the car operator, given these same circumstances, could
have concluded that the device was operating properly, Mr. Garten
replied "he could have" (Tr. 108).

As for Mr. Garten's testimony that he examined the very same
car "a month, maybe longer" prior to August 10, 1983, and found
that the panic bar operated properly, and that he observed no
metal lip impediment, contestant/respondent's post-hearing infor-
mation suggests that it may have been added in May 1979 when the
car was rebuilt.  Thus, any inference that the metal lip may have
been added after Mr. Garten's prior inspection is simply not sup-
portable.  As a matter of fact, Mr. Garten appeared to be totally
ignorant as to the function of the impediment described as a
"metal lip".  Further, there is no evidence of any past complaints
by machine operators concerning any problems with the panic bar,
and Mr. Vanhorn's testimony that no prior complaints were ever
brought to his attention remains unrebutted.  Although the com-
puter print-out of prior violations for the mine shows that four
prior citations for violations of section 75.523 were issued in
1982, and in March and June of 1983, MSHA presented no evidence or
testimony as to what those were about. .

i

After careful scrutiny of the record in this case, I cannot
conclude that MSHA has established that this violation was caused
by an unwarrantable failure by the contestant/respondent to com-
ply with the requirements of section 75.523.  MSHA has produced
no credible evidence to support any conclusion that the weekly
examination had not been conducted, and I take official notice of
the fact that August 10, 1983, the day the citation issued, was a
Wednesday.  Further, respondent's electrician Roberts1 testimony
that he examined the panic bar the day before the citation issued
and found it operating properly has not been rebutted by MSHA.

Maintenance foreman Vanhorn's testimony concerning the ad-
justments that are required to be made in the panic bar to take
into account the height of the car operator, has merit, and leads
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